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THE WAY FORWARD:

REVISING THE BC ORL COMPLIANCE

STRATEGY

It is an “old saw” among lobby
regulators, and something of an
understatement, that achieving
compliance with lobby regulation is
notoriously difficult.

The lobbying community is far-flung,
making it hard for regulators to get
the message to people who are
lobbying that there is a law requiring
them to register. In many
jurisdictions, including British
Columbia, the lobbying industry is still
evolving, and although an industry
association is emerging in British
Columbia as | write, there isn’t yet a
well-developed industry core that
could take on some of the self-
educating role that we see
professional associations assuming in
fields such as accounting,
architecture, or the health

professions.

On the positive side, the more contact
we have with the lobbying community,
the more we learn about how to
effectively carry out our mandate to

regulate lobbyist registration in BC.

My office spent a very productive
summer meeting with lobbyists,
lobbyist industry associations, civil
society, academics, other lobbyist
regulators and public office holders
as we conducted a public
consultation on whether BC needs a
lobbyist code of conduct. There has
been frank discussion about issues of
common concern, and | look forward

to continuing discussions with our
stakeholders in the future.

In the vast majority of cases, our contact
with the lobbying community suggests that
members of the industry in BC are working
toward achieving high professional
standards. As is often the case, it is a small
number of “outliers” who bear most
responsibility for negative public
perceptions. For those few who ignore or
evade their responsibilities under the law,
administrative penalties are a nhecessary
compliance tool.

The time is right to evaluate how effective
our compliance strategy is and to turn our
efforts toward honing our oversight. | will
continue to use all the tools in my regulatory
tool box, including administrative penalties
at my disposal. Overall, my office will spend
the coming months refining our compliance
strategy, based
on all we have
learned in the
two years since
the amended
Lobbyists
Registration
Act came into
force.

- Elizabeth
Denham,
Registrar of
Lobbyists
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CRA RULES:

CHARITIES AND POLITICAL ACTIVITY

By BoOB WYATT AND PETER BRODER

Bob Wyatt

Influencing government - at
any level - is often a critical
component of any organiza-
tion’s work. Organizations
seek policy and legislative
changes, contracts and grants
and other benefits that can
be given only by government.1

This is as true for charities as
it is for any other type of or-
ganization. The most signifi-
cant difference is that by their
very nature - their operation
for the public benefit - chari-
ties are seeking to influence
governments on behalf of
their beneficiaries. Those
beneficiaries run the gamut of
society - from the inner-city
poor to patrons of the arts,
from school children to newly-
arrived refugees.

Canada’s 85,000 registered
charities are located across
the country - in small towns
and in large cities. They face a
variety of rules that govern
their actions. In some provinc-
es, they are subject to the
same rules as any other
group that seeks to lobby
government; they are required
to register and report regular-
ly on their activities. In other
provinces, including Alberta,
charities are exempt from the
provisions of the provincial

Peter Broder

lobbyist legislation, although
they are still subject to the
federal lobbyist regime.

But the various forms of lob-
bying legislation are rarely the
major concern of charities.
Rather, they are concerned
about whether particular ac-

and externally - of what chari-
ties are and aren’t allowed to
do. The lack of knowledge, or
(sometimes worse) incorrect
understandings, can often
create serious internal dis-
putes and potentially create
bigger legal issues for chari-
ties.

In recent months, the issue of
allowable political activities
(and the source of funding for
some of those activities) has
been very much in the news
as a result of activities involv-
ing environmental charities.
Charges and counter-charges
have been exchanged - in-
deed, one federal minister
accused some charities of
engaging in “money launder-
ing.” In the face of this hoop-
la, numerous charities dialled
back what they were doing -

“The reality is that most charities can

engage in far more political activity than
they do.”

tions constitute “political ac-
tivities.” In Canadian charity
law, the term “lobbying” isn’t
used; rather, a charity’s ability
to retain its status under the
Income Tax Act depends, in
part, on its staying within the
allowable limits of political
activities.

There is definitely overlap
between “political activities”
and “lobbying,” but there are
also significant differences.
But more than the difference
between those two legal
terms, the biggest problem
facing charities is often the
lack of awareness - internally

in most cases, because they
don’t understand what they
can and cannot do.

The reality is that most chari-
ties can engage in far more
political activity than they do.

The rules - with a long series
of useful examples - are con-
tained in a Canada Revenue
Agency (CRA) policy, CPS-
022.2

Let’'s start with the only abso-
lute prohibitions. First, a char-
ity may not engage in an ille-
gal activity. Second, and more

relevant, a charity may not,
under any circumstances,
engage in partisan political
activities, regardless of the
level of government involved.
This means, for example, that
a charity may not purchase
tickets to a fundraising dinner
put on by a candidate or a
political party, nor may it reim-
burse staff or volunteers who
purchase such tickets. They
are not permitted to do or say
anything that suggests that
the charity believes that peo-
ple should vote, or not vote,
for a particular candidate or
party.

Beyond those prohibitions,
there is lots of room for chari-
ties to engage with govern-
ment, whether it be at the
municipal, provincial or feder-
al level. In fact, there is far
more room than most chari-
ties contemplate - or ever
have used.

And the CRA policy is clear as
to why this should be so. The
introductory part of the policy
includes these statements:

By working with communi-
ties at the grassroots level,
charities are trusted by and
understand the needs of
the people they serve. This
is important work that en-
gages individuals and com-
munities in shaping and
creating a more inclusive
society. Through their dedi-
cated delivery of essential
programs, many charities
have acquired a wealth of
knowledge about how gov-
ernment policies affect
people’s lives. Charities are
well placed to study, as-
sess, and comment on
those government policies.
Canadians
benefit  from

Cont’d on
next page
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the efforts of charities and
the practical, innovative ways
they use to reserve complex
issues related to delivering
social services. Beyond ser-
vice delivery, their expertise
is also a vital source of infor-
mation for governments to
help guide policy decisions. It
is therefore essential that
charities continue to offer
their direct knowledge of
social issues to public policy
debates.

The policy then goes on to state
what charities can do.

Many charities - and a number
of commentators (informed or
otherwise) - refer to the “10%
rule” - a rule of thumb that
says that a charity’s engage-
ment in political activities can-
not exceed 10% of the charity’s
assets.

That’s only part of the story.

It's true - there is a 10% rule
that applies to political activi-
ties (although there’'s some
flexibility in it, particularly for
smaller charities). However, not
every contact with a govern-
ment is a political activity.

For example, in most circum-

stances,
campaigns,

public-awareness
communicating

with elected representatives or

public officials and
the text of a

releasing
representation

made to government are con-
sidered to be charitable activi-
ties for the purposes of the CRA
policy, and thus not subject to
the 10% rule.3 It's important to
note that to fall within this cate-
gory, what the charity is doing
must not entail efforts to mobi-
lize public support for a political
position and the policy states
that the activity must be:

connected to its work or
an issue related to that

work;
connected to the charity’'s

purpose;

e based on a position that
is well-reasoned;

e not based toward infor-
mation that the charity
knows or ought to know
is false, inaccurate or
misleading; and

e not primarily emotive.

A charity can do as much of
this charitable activity as it
wants, so long as the activity
remains subordinate to the
charitable purpose of the
organization.4

So we now know what a chari-
ty absolutely cannot do, and
what things are charitable
activities, but not political
activities. That leaves us only
to explore those things that
are political activities, which
are subject to the 10% rule.

CRA assumes an activity is
political if it has any of the
following attributes:

e |t explicity communi-
cates a call to political
action, such as encour-
aging the public to con-
tact an elected repre-
sentative or public offi-
cial and urge them to
retain, oppose or change
the law, policy or deci-
sion of any level of gov-
ernment in Canada or a
foreign country.

e |t explicity communi-
cates to the public that
the law, policy or deci-
sion should be retained,
opposed or changed.

e |texplicitly indicates in its
materials (internal or
external) that the inten-
tion of the activity is to
incite or organize to put
pressure on an elected
representative or public
official to retain, oppose
or change the law, policy
or decision of any level of

government in Canada or
a foreign country.

The policy does not say that a
charity cannot do any of these
things, but only that there are
limits on such activities. There
is no clear legal decision
about how an agency deter-
mines what 10% of its re-
sources are. CRA says it in-

“..a charity’s

engagement in
political activities
cannot exceed 10%

of the charity’s

assets.”

cludes the total of a charity’s
financial assets, “as well as
everything the charity can use
to further its purposes, such
as its staff, volunteers, direc-
tors and its premises and
equipment.” In the few cases
where a charity has had its
registration revoked for politi-
cal activities and the courts
have issued a ruling on the
matter, the charity has been
found to use such a signifi-
cant portion of its resources
that there has been no need
to start counting exactly what
resources have been used.
Thus, for example, there is no
clear formula for how a chari-
ty should value its volunteers
for the purposes of this limit,
or what breakdown should be
made of premises and equip-
ment.

The recent controversies
about charities’ political activ-
ities did reveal some interest-
ing data: almost no charities
report that they spend any-
where close to 10% of their
assets on political activities.
While additional research
would need to be undertaken
to determine if this reflects

reality or under-reporting, the
results have led some to
question whether charities
should be spending more on
political activities - a ques-
tion that will no doubt contin-
ue to perplex charity execu-
tives and directors for years.

Bob Wyatt is the Executive
Director, The Muttart Founda-
tion, Edmonton

Peter Broder is a Policy Ana-
lyst & General Counsel, The
Muttart Foundation, Edmon-
ton

1. This article is meant to pro-
vide legal information, but not
legal advice. Charities may
need to consult their own legal
advisors to determine how
these issues affect their specif-
ic situations.

2. Available online at http://
Www.cra-arc.gc.ca/chrts-gvng,
chrts/plcy/cps/cps-022-
eng.html (Retrieved July 25,
2012)

3.Note, however, that some of
these same activities may fall
within the definition of lobbying,
depending on the jurisdiction
involved.

4.1t is important to note that an
organization’s charitable pur-
poses are those which were
recorded by CRA or elsewhere
at the time of charitable regis-
tration. The charitable purposes
are often different from the
mission statement or vision
statement. If a charity is unsure
of its official charitable purpos-
es, it can request a copy of its
registration application (and
any changes made since then)
by calling the CRA Charities
Directorate. An organization
that finds its purposes have
changed significantly should
give serious thought to updat-
ing its information with CRA,
and may wish to seek legal
advice.


http://www.cra-arc.gc.ca/chrts-gvng/chrts/plcy/cps/cps-022-eng.html
http://www.cra-arc.gc.ca/chrts-gvng/chrts/plcy/cps/cps-022-eng.html
http://www.cra-arc.gc.ca/chrts-gvng/chrts/plcy/cps/cps-022-eng.html
http://www.cra-arc.gc.ca/chrts-gvng/chrts/plcy/cps/cps-022-eng.html
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Dr. Paul Pross

This is the second installment
of a three-part article series
adapted from a keynote ad-
dress by Paul Pross, Professor
Emeritus of the School of
Public Administration, Dalhou-
sie University. The address
was presented at the lobbying
seminar, “Why the Road Ex-
ists and Where the Rubber
Hits It,” held in Vancouver,
BC, on December 2, 2011
and co-sponsored by the Of-
fice of the Registrar of Lobby-
ists for B.C. and the Institute
of Governance Studies at
Simon Fraser University. In
the first installment, pub-
lished in the May, 2012 issue
of Influencing BC, Dr. Pross
examined the impetus for and
development of Canada’s
lobbying laws. In this issue,
he discusses the current
state of these laws in Canada.

It is twenty-three years since
the federal Lobbyists Regis-
tration Act (LRA) came into
force, and there have been
considerable changes over
that time. In the same
timeframe, seven jurisdictions
(recently, Manitoba, on April
30, 2012) the City of Toronto
and, most recently, the City of
Ottawa (July 6, 2012) have
adopted similar legislation.
The most significant changes
that have been introduced in
the federal and some provin-
cial regulations include re-

porting communications with
senior officials; the applica-
tion of lobbying moratoria to
many senior officials as they
leave the public service; the
elaboration of disclosure re-
quirements; the introduction
of lobbying codes of conduct;
the conferring of powers of
investigation on registrars;
and, in some cases, the pow-
er to impose some penalties
for non-compliance. With
these additional powers, most
registrars have received re-
sources that go some dis-
tance to enabling them to
actually carry out their re-
sponsibilities. In most cases,
they have become accounta-
ble directly to legislatures
rather than to the government
of the day.

When we evaluate these de-
velopments from the three
perspectives that influenced
the initial lobby regulations (a
bureaucratic concern, an
integrity concern, and a need
to shore up Canadian democ-
racy), we see that bureaucrat-
ic concerns seem to play a
less prominent part in guiding
regulations, while democratic
issues are now front and cen-
tre. In fact, it is my impression
that the most important
changes reflecting bureau-
cratic needs have been initiat-
ed by registry officials, rather
than governmental users of
registry data. Such changes,
after all, were necessitated by
the expansion of responsibili-
ties on the part of registries
and the modification of roles
implicit in rendering regula-
tors accountable to legisla-
tures. With expanded re-
sources for investigation and
the authority to apply adminis-
trative penalties, to name only
two of the most important
changes, have come in-
creased concerns for internal
efficiency and pressure to
secure better compliance. For
public servants in general,

however, lobby regulations
may have become merely a
part of the regulatory back-
ground “noise” that all have
to deal with. Despite vigorous
education initiatives on the
part of commissioners and
registrars, the public service
may not use the registry as

€€

By DR. PAUL PROSS

The introduction of reforms
that promote transparency
was accompanied by some
public debate. Justice Gom-
ery’s recommendation that
lobby regulation be conducted
under the aegis of Parliament,
for example, was discussed by
parliamentarians and consti-

...Mmost registrars have received resources

that go some distance to enabling them to

actually carry out their responsibilities.”

much as was expected when
the LRA was adopted. Public
officials may not frequently
access registries or analyze
registry information.t

The emphasis on democratic
concerns was in evidence on
March 23, 2011, when the
Federal Commissioner of
Lobbying, Karen Shepherd,
appeared before the House of
Commons Standing Commit-
tee on Access to Information,
Privacy and Ethics. She
opened her remarks by
stressing the role that lobby
regulation plays in promoting
transparency. (“Administering
the Lobbying Act.” Office of
the Commissioner of Lobbying
of Canada. December, 2011.)
Indeed, nearly all the im-
portant changes in role, ac-
countability and disclosure
that have come about at fed-
eral and provincial levels -
not to mention efforts to im-
pede revolving doors - can be
associated with public de-
mands for transparency and
for reducing, if not eliminat-
ing, privileged access. We
look more closely at these in
a moment.

tutional specialists. Integrity
issues, however, have re-
ceived very little public atten-
tion. Periodic scandals excite
intense media interest that
usually fades before pundits
and specialists are asked
fundamental questions about
the role, if any, that lobby
regulation plays in preventing
criminal  activity, triggering
enquiry or simply providing
useful information. This lack
of public debate makes it
difficult to evaluate the integ-
rity aspects of current lobby
regulation. Other evidence is
unsatisfactory. Statistics do
not seem to help. However,
the fact that there have been
few prosecutions stemming
from lobby regulations, to-
gether with guarded com-
ments in regulators’ annual
reports, suggests that there
are problems with either the
regulations or with police pro-
cedures, or both.

A number of factors hamper
investigations into non-
compliance and illegal lobby-
ing. One of the chief of these
is the nature
of  lobbying

Cont’d on
next page
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itself. It often takes time to
detect illicit lobbying. Evi-
dence may be elusive. The
investigative process may be
time-consuming. Where re-
sources permit, registry offi-
cials first verify the accuracy
of registrations, then, where
questions arise, submit them
to administrative review that
may lead the registrar or com-
missioner to send letters that
vary in severity from a gentle
reminder to a warning. Ulti-
mately the registrar or com-
missioner may order officials
to carry out an investigation.
In doing so, some will have
authority to seize documents
and summon witnesses, but
in several cases legislation
obliges regulators to stop
investigations if they find that
the police are already in-
volved or if they have reason
to believe that a crime has
been committed. In both cas-

N\
—
—

es, their findings are referred
to the police.

There have been improve-
ments since the federal law
came into force in 1989.
Most registrars/commission-
ers are now empowered to
verify and investigate. Codes
of conduct enable some to
broaden the scope of enquir-
ies. Some have better re-
sources. More extensive and
timely disclosure permits

better analysis. Legislation in
some jurisdictions establishes
longer periods for prosecuting
summary offences, thereby
reducing the number of cases
that have to be dropped be-
cause regulators have not
been alerted early enough to
non-compliance. Finally, some
jurisdictions have empowered
lobby regulators to impose
administrative penalties. In
itself, this suggests that the
enforcement provisions of the
legislation have been inade-
quate.

Improvements have not been
introduced across the board.
The short time frame allowed
for prosecution still hampers
some registrars investigating
summary offences. It contin-
ues to be difficult to identify
unregistered lobbying. After
all, what is not known, cannot

be regulated. There appears
to be a significant need to
improve the fit between inves-
tigations under lobby regula-
tions and police investigations
for influence peddling, corrup-
tion and so on. We will return
to these points shortly.

Earlier, we saw that the great-
est changes in lobby regula-
tion have stemmed from con-
cern for the democratic deficit
and have been directed espe-

cially at enhancing transpar-
ency. Openness - govern-
ment’s capacity for engage-
ment with the general public
- and equality of access to
officials have had less atten-
tion.

Transparency is now the fore-
most concern driving lobby
regulation. Its key aspects
have involved elaboration of
disclosure requirements;2 the
tightening of timelines for
reporting; improved access to
registry sites; better support
at some registries for review,
verification and investigation
of filings; and on-going cam-
paigns on the part of commis-
sioners and registrars to edu-
cate the public about lobbying
and its regulation. The most
important of these reforms
has been the decision at the
federal level and in British
Columbia, Alberta, Ontario,
Quebec and Newfoundland to
make lobby regulators ac-
countable to the legislature
itself, thereby greatly reducing
their exposure to the risk of
pressure from senior civil
servants and elected officials.
While governmental influence
is still possible, regulators do
have more freedom to investi-
gate, to provide more candid
and better researched infor-
mation and in some cases to
impose administrative penal-
ties. Most important: the leg-
islature, the media and ulti-
mately the public can be bet-
ter informed.

Some progress has been
made to open government to
broader public access. As
regulation has  improved
transparency, so the registries
have alerted attentive publics
to the activities of key stake-
holders. This has enabled
organized groups, individuals
and communities of interest
that have not been consulted
to voice their concerns and
put forward alternative views,

(CONTINUED FROM PAGE 4)

even to marshal opposition
and demand standing. Unfor-
tunately it does not appear to
have encouraged many agen-
cies to welcome these inter-
ests as stakeholders. Many
agencies still treat them as
“the opposition.” They try to
manage them rather than
listen to them, limiting their
input to inadequate “public
consultation.” In other words,
we have to conclude that lob-
by regulation has done little to
open decision-making pro-
cesses to a wider public.

Nor has lobby regulation fos-
tered equality amongst the
interests that petition govern-
ment. There has been some
benefit. Moratoria on lobbying
by designated public office
holders after they leave office
have limited their ability to
work the “old-boy network.”
But the network still operates.
As the executive director of a
public interest group put it to
me during an interview in
2001, “when | look across the
table... | realize that [industry]
does not play by the same
rules. ... Industry plays by the
rules of the rich and power-
ful.”

The situation for weaker voic-
es has deteriorated since
1985. Government funding
has been reduced.3 Available
support is more strictly con-
trolled and seldom permitted
to support advocacy. There is
increased regulation of public
interest groups registered as
charities, leading some to
refer to a “charity chill” that
discourages them from engag-
ing in any advocacy out of fear
that the Canada Revenue
Agency will revoke their sta-
tus. This “embedded regula-
tion” constrains some chari-
ties even more than the regu-
lations promulgated under the
Income Tax Act.4

Cont’d on
next page
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These restrictions seriously
impede the capacity of many
public interest groups to par-
ticipate equally with business
groups in public debate, and
that contributes to the wide-
spread concern that our de-
mocracy is failing. As Michael
Ignatieff put it in a sobering
essay on the ten years since
the 9/11 attacks:

There has been a cas-
cade of failure. ... It is
always good to be skepti-
cal of what governments
tell us. But we are be-
yond skepticism now,
into a deep and enduring
cynicism. (“9/11 and the
Age of Sovereign Failure,”
Globe and Mail, Septem-
ber 9, 2011.)

The unequal strength of the

voices that clamour for gov-
ernment attention has con-
tributed to that cynicism. Lob-
by legislation, by enhancing
transparency, has helped to
make us aware of the prob-
lem of inequality. Perhaps,
too, it can play a small part in
addressing it. In the next in-
stallment of this discussion
we will look at that possibility
along with other develop-
ments we can expect to see in
Canadian lobby regulation.

Dr. Paul Pross is a Professor
Emeritus of the School of
Public Administration, Dalhou-
sie University. Dr. Pross is the
author, co-author, or editor of
a number of books and arti-
cles on Canadian public poli-
cy, among them his influential
study of Canadian pressure

groups, Group Politics and
Public Policy

In the next and final install-
ment, Dr. Pross will discuss
changes still needed to
achieve effective lobby regu-
lation.

1. Documents released during the
Jaffer affair, for example, indicate that
few of those who met with Rahim
Jaffer and Patrick Glemaud appear to
have questioned their status as lobby-
ists. In her annual report for 2010-11,
Commissioner Shepherd notes that, of
a total 37 allegations of breaches of
the Lobbying Act, 18 came from moni-
toring conducted by her staff, 10 from
voluntary disclosure and only 9 from
government agencies, private citizens
and parliamentarians.

2 Disclosure varies across jurisdictions,
but at its most extensive now includes:
“particulars” describing the objects of
lobbying; corporate affiliates with a

(CONTINUED FROM PAGE 5)

direct interest in the outcome of the
undertaking; business activities of
corporations; activities of non-profit
organizations; descriptions of organiza-
tion memberships; amounts and
sources of government funding to
corporations or organizations; names
of designated former public office
holders, their offices and termination
dates; target agencies; communication
techniques, including grass-roots
campaigns; composition of coalitions;
and, at the federal level, monthly
reports of communications with desig-
nated public office holders.

3.See Peter R. Elson, “A short history of
voluntary sector-government relations
in Canada.” The Philanthropist. 21,
2009 (1):36-73.

4. See A. Paul Pross and Kernaghan R.
Webb, “Embedded Regulation: Advoca-
cy and the Federal Regulation of Public
Interest Groups,” in Kathy L. Brock
(ed.) Delicate Dances: Public Policy
and the Nonprofit Sector (Kingston,
Ont.: Queen’s University. School of
Policy Studies. Public Policy and the
Third Sector Series. 2003.)

CHARITIES CAN BE LOBBYISTS, TOO

BY JORDAN BATEMAN

\ |

Jordan Bateman

Lobbying has a simple litmus
test: if you regularly meet with
politicians or government
officials to get money or a
specific public policy changed
in your favour, whether
behind closed doors or in the
public eye, you're a lobbyist
and you should register—even
if you're a charity.

Sadly, charities are more
reliant on government funding
than ever before. Not only do

charities give government-
granted income tax receipts
to donors, many not-for-profits
have become hopelessly
dependent on a stream of
government money, mainly
from the proceeds of gaming.

The B.C. government will
hand out $135 million in
gaming grants to not-for-
profits this year. That’s on top

of direct grants, research
dollars, government
contracts, the millions

charities receive in tax breaks
and the millions government
loses through income tax
deductions—80 per cent of
British Columbians give to
charity every year, with annual
donations averaging $543

each.

With both the federal and
provincial governments
running deficits, this is
borrowed money taxpayers
are handing over to charities.

We are spending the future’s
money on today’s wants.

The public needs to feel
confident that these funds are
being handed out in a
transparent, accountable
manner. If a charity s
regularly talking to its MLA or
a cabinet minister about more

funding, that is clearly
lobbying and should be
logged with the Lobbyists
Registry. One-off meetings

with an MLA are fine, but any
coordinated strategy or
ongoing push for money or
policy should be subject to
lobbyist rules.

That goes for public policy
changes too. It is entirely
appropriate and expected for
a not-for-profit to advocate for
the people it works with by
asking government officials
for new or amended laws or
regulations. But democracy
works best when taxpayers

can see how those changes
came about, and making the
lobbying world transparent is
the safest way to go.

Charities may feel they have
nobler goals than the private
sector in dealing with
government, but the same
test of transparency and
accountability should apply to
both.

Jordan Bateman is the B.C.
Director of the Canadian
Taxpayers Federation
(www.taxpayer.com).

Editor's note: In BC, it isn’t
necessary to meet regularly in
order to be lobbying in the legal
sense, so you might need to
register whether you meet
regularly or not. For more
information, contact the Office of
the Registrar of Lobbyists for BC
at info@bcorl.ca.



http://www.communitygaminggrantreview.gov.bc.ca/media/gaming_grant_review_report.pdf
http://www.statcan.gc.ca/pub/11-008-x/2012001/t/11637/tbl04-eng.htm
http://www.statcan.gc.ca/pub/11-008-x/2012001/t/11637/tbl04-eng.htm
http://www.statcan.gc.ca/pub/11-008-x/2012001/c-g/11637/c-g02-eng.htm
http://www.statcan.gc.ca/pub/11-008-x/2012001/c-g/11637/c-g02-eng.htm
http://www.taxpayer.com
mailto:info@bcorl.ca
http://www.theglobeandmail.com/news/world/americas/september-11/michael-ignatieff-911-and-the-age-of-sovereign-failure/article2160153/
http://www.theglobeandmail.com/news/world/americas/september-11/michael-ignatieff-911-and-the-age-of-sovereign-failure/article2160153/
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LLOBBYING AND THE CHARITABLE PURPOSE:

WHY CHARITIES SHOULD BE EXCLUDED FROM THE
LLOBBYISTS REGISTRATION ACT

Alison Brewin

The purpose of the Lobbyists
Registration Act is to enhance
transparency, accountability
and democratic society. | sup-
port these values as corner-
stones of justice, equality and
human dignity. | consider the
Office of the Registrar of Lob-
byists and the monthly list of
lobbying activities as one of
the best pieces of public poli-
cy in action of the current
government.

It is the only public infor-
mation available that illus-
trates private interests trying

to influence government deci-
sions. As a policy wonk, | love
it. Except for the misguided
inclusion of charitable organi-
zations in the LRA net.

A registered charity is not
allowed to spend more than
10% of its resources on politi-
cal activities. Political activi-
ties are defined as including
seeking to “retain, oppose, or
change the law, policy, or
decision of any level of gov-
ernment in Canada or a for-
eign country.” Under the LRA,
they must register if they use
100 hours of paid time (5% of
a FTE) seeking to influence a
decision of a public official.

Law and society already de-
mand transparency from char-
itable organizations through
the 10% rule, but also
through:

e The governance structure,
e The expectation of donors,

e Project
ments,

funding agree-

e Contractual arrangements
with government,

e Annual General Meetings

Websites of Interest

Registrar of Lobbyists for BC
www.lobbyistsregistrar.bc.ca

Office of Commissioner of
Lobbying of Canada
www.ocl-cal.gc.ca

Office of the Integrity Commissioner for Ontario
lobbyist.oico.on.ca

Government Relations Institute of Canada
www.gric-irgc.ca

and reporting
ments, and, finally,

require-

e The clients and community
served.

Charitable purposes are just
that: charitable. There is in-
tense pressure on charities
from donors, government and
funders, to keep administra-
tive costs to a bare minimum.
Even in government contracts
and gaming grants, the organ-
ization is expected to use
funds for program delivery.
The general rule is 10-15% of
any budget is for admin tasks,
which barely covers adminis-
tering the project itself.

Any exclusion from a legal
framework needs to be ration-
ally connected to the purpose
of the law (e.g., the reason
gay marriage is legal in Cana-
da - no one could make a
rational argument for the
exclusion of same-sex cou-

By ALISON BREWIN

ples). Excluding charities from
the Lobbyists Registration Act
is rational: they are already
limited to non-lobbying activi-
ties by well-applied federal
laws; they are pressured eve-
ry day to keep administrative
and salary costs down; and,
they are easy to identify and
therefore exclude.

Charities are hard working
organizations managing un-
der-resourced budgets, doing
work that is 100% for the
public good. They should not
be required to take on the
transparency issues of the
private sector.

Alison Brewin is the former
Executive Director of West
Coast LEAF and currently
works as a Non-Profit Consult-
ant.

SAVE THE DATE!

SECOND SEMINAR ON LOBBYING IN BC

The second seminar on lobbying in BC is tentatively scheduled for

January 25, 2013, in Vancouver.

Last December, the Office of the Registrar of Lobbyists (ORL) and
Simon Fraser University’s Institute of Governance Studies co-
hosted the first seminar on lobbying in BC. The seminar, “Why the
Road Exists and Where the Rubber Hits it: A Conversation on
Lobbying,” brought together over 100 legal experts, regulators,
academics, lobbyists and members of the media to explore chal-
lenges facing lobbyists and regulators.

The January 2013 seminar will be co-hosted by the BC ORL, the
Institute of Governance Studies and a newly-formed BC lobbyist
industry association. The seminar will again be a one-day event,
with the focus for sessions on best practices in lobbying.

Please watch the BC ORL website, www.lobbyistsregistrar.bc.ca,
for more information as it becomes available.



http://www.lobbyistsregistrar.bc.ca
http://www.ocl-cal.gc.ca
https://lobbyist.oico.on.ca/LRO/GeneralSettings.nsf/vwEnHTML/Home.htm
http://gric-irgc.ca/
http://www.lobbyistsregistrar.bc.ca/
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ASK THE REGISTRAR

I'm an Assistant to the

CEO of my company,
and | regularly fill out my
boss’s paperwork. Is it all
right if | fill out my boss’s lob-
byist registration?

You can help, but your

boss must submit the
registration him- or herself.
The designated filer - i.e,
your boss, not you - is legally
responsible for certifying that
the information in the regis-
tration is true to the best of
his or her knowledge. Desig-
nated filers are required by
law to certify that the infor-
mation filed about their or
their company’s lobbying ac-
tivities is accurate, and they
can’'t know whether it is if
they hand the registration
process off to someone else.
If a registration is found to
contain  inaccuracies, the
designated filer is the person
who will be held legally re-
sponsible for filing false infor-
mation. You can do the leg-
work involved in filling out the
registration form, but your
boss will then need to sit
down and review it, make
sure that the information is
accurate, and be the one to
click the button to certify the
information as accurate and
submit the registration to the
Registrar. Certifying and sub-

mitting a registration to the
BC Lobbyist Registry may not
be delegated: it is the desig-
nated filer's legal responsibil-

ity.

I'm the designated filer
for my organi-
zation. I'd rather not
publish my own email
address on the Lob-
byists Registry. May |
use my company’s
generic email ad-
dress instead?

It depends on

which  email
address you usually
use. The lobbyist

registration law in BC requires
that a designated filer named
in a registration provide his or
her own contact information.
If “John Smith” is named in
the “Designated Filer Contact
Information,” then the contact
information appearing under
John Smith’s name must be
the contact information that
usually appears on John
Smith’s  business card. |If
there are questions or prob-
lems with your registration,
it's important that the Regis-
try staff be able to contact you
directly, because you are le-
gally responsible for the regis-
tration. If you regularly use

the generic company email
address as your own business
contact email on your busi-
ness card, then you can use
that email address on your
lobby registration, but if not,
then you must enter the email
address that usually appears
on your business card.

| know of a local com-

pany that met with my
MLA, but | checked the Lobby-
ists Registry and they aren’t
registered there. Don’t people
need to register as lobbyists
before they talk to an MLA?

No, there is nothing in

the BC Lobbyists Reg-
istration Act that says an indi-
vidual or organization must be
registered before they meet
with a public office holder. It
is the responsibility of lobby-
ists themselves to determine
whether and when they are

required to register, and pub-
lic office holders are not
obliged to check if lobbyists
are registered or refuse to
meet with anyone because
they are not registered. Citi-
zens expect that MLAs will be
available for consultation, and
the law governing lobbying in
BC does not seek to limit any
individual's ability to speak
with an elected representa-
tive.

The law also provides some
flexibility in time frames for
filing a registration or condi-
tions under which lobbying
must be registered. Consult-
ant lobbyists must register
their lobbying activity within
ten days after entering into an
undertaking to lobby, so it is
possible that a meeting could
occur within those ten days,
before the undertaking has
been registered. Organiza-
tions that lobby are required
to register only when the com-
bined efforts of all paid em-
ployees who contribute to the
lobbying effort reach 100
hours in the previous 12-
month period. Organizations
that do not reach the 100
hours threshold in 12 months
are not required to register,
nor are organizations whose
lobbying is carried out by peo-
ple who are not paid, e.g.,
volunteers.

Active Lobbyist Registrations
2010-2011 and 2011-2012

2010-2011 m 2011-2012

570

1595

1081

370 26a 377

Consultant
Lobbyists

Organizations

In-House Lobbyists

ORL LoOBBYIST CODE OF
CoNDUCT CONSULTATION

The ORL has been carrying out a public consultation regarding
whether BC needs a code of conduct for lobbyists.

In April, 2012, the ORL published a discussion paper on the issue
and began holding meetings with stakeholders in June. The office
has received valuable input from the lobbying community, public
office holders and members of the academic community.

Feedback will be analyzed and incorporated into a report to be
presented to the legislature toward the end of the 2012 calendar

year. Click here to read the paper.



http://www.lobbyistsregistrar.bc.ca/images/images/Public_Consultation_Paper.pdf
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ONTARIO’S LOBBYIST REGISTRAR CALLS FOR
CHANGES TO ONTARIO’S LOBBYING LAW

Lynn Morrison, Ontario’s Integrity Commissioner
and Lobbyist Registrar, is recommending
amendments to Ontario’s Lobbyist Registration
Act. The act came into force in 1999.

Some substantive changes recommended by
the Registrar include:

e  Providing the Registrar with the power to
investigate and issue administrative
monetary penalties;

e  Restricting persons who lobby government
from being paid to provide advice to
government on the same matter;

e Eliminating the 20% “significant part of
duties” threshold for in-house lobbyists to
register;

e Amalgamating for-profit and not-for-profit in
-house lobbyists under one category;

e  Requiring former public office holders who
lobby to register, regardless of time spent
lobbying, and aligning post-employment
rules for ministers’ staff with the act; and

e  (Clarifying that “grass-roots communication”
meets the definition of lobbying.

Ms. Morrison published her recommendations
in May of this year, calling for a thorough and
thoughtful review of the act, including
consultation with stakeholders.

In July, the government of Premier Dalton
McGuinty issued a statement committing to
amending the Lobbyists Registration Act.
Proposed amendments included:

e Giving the Integrity Commissioner more

enforcement powers, including the ability to
prohibit individuals from lobbying;

Giving the Integrity Commissioner new
investigative powers, including the ability to
compel testimony and obtain key
documents;

Requiring lobbyists to identify the specific
MPP and ministers' offices they lobby;
Preventing lobbyists from accepting
additional fees for preferred outcomes;
Prohibiting lobbyists from providing paid
advice to a ministry and lobbying on the
same subject matter;

Providing the Integrity Commissioner with
the ability to establish a lobbyist code of
conduct; and

Incorporating for-profit and not-for-profit
organizations under the same category of
'in-house' lobbyists, treating both classes of
lobbyists the same and capturing more
lobbying activity.

off the mark com

by Mark Parisi

offthemark com

THE TIMELESS CHALLENGE OF
TRYING 70 CHOOSE A DoMmN NAME™

CALENDAR
OF EVENTS

August 8, 2012
ORL Annual Report tabled in
the BC Legislature

September 9-11, 2012
Toronto: National Lobbyist
Registrars and
Commissioners Conference

September 21, 2012
Open Data Learning Summit,
Vancouver, BC

September 28, 2012
Right-to-Know Week:
Sunshine Summit 2012 -
Does Open Government
Matter? For details, see

capapa.org/Sunshine.html

November, 2012

ORL will present Code of
Conduct Consultation Report
to BC Legislature

January 25, 2013
Second Seminar on lobbying
in BC, Vancouver, BC

We’re Online!

www.lobbyistsregistrar.bc.ca

Thanks for reading this issue of Influencing BC!

To find out more about the Office of the Registrar of Lobbyists for British Columbia,
or to comment on any of the information contained in this e-zine, please visit our
website at www.lobbyistsregistrar.bc.ca, or contact our office.

This e-zine has been published for subscribers in the province of British Columbia,
Canada. The opinions contained within are not necessarily those of the publishers
or of the Office of the Registrar of Lobbyists for British Columbia.

Contact Us

Carol Searle
Registry Manager
P: (250) 387-2686
F: (250) 387-1696
E: info@bcorl.ca


http://www.lobbyistsregistrar.bc.ca
mailto:info@bcorl.ca
http://www.capapa.org/Sunshine.html

